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Dear Task Force Members:

I would like to thank each of you for lending your time, ideas, and energies to this project. House Memorial 72 directed this office to convene a task force to study the feasibility and effectiveness of creating an independent entity to oversee New Mexico’s correctional facilities. I appreciated your open-minded and thorough discussion of the issue of independent prison oversight. I especially want to thank Secretary Joe Williams of the New Mexico Department of Corrections for allowing the task force to tour state facilities and for providing all information requested by the task force.

The task force’s decision to recommend independent oversight is not a commentary on the current state of prison conditions in New Mexico; it is a proactive decision to ensure that our prisons never reach a crisis point again. I am confident the vast improvements in prison conditions over the past two decades will be maintained and advances will be made in the ultimate goals of treatment, education, rehabilitation, and reintegration into society.
I applaud this group’s forward thinking and hope that you each continue to lend your expertise and assistance as the legislature considers these recommendations.
Sincerely,

Gary K. King

Attorney General
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SUMMARY OF HOUSE MEMORIAL 72

During the 2008 legislative session, Rep. Gail Chasey introduced House Memorial 72, requesting that the Attorney General convene a task force to study the feasibility and effectiveness of creating an independent entity to oversee conditions in New Mexico’s correctional facilities.  The memorial also requested that the task force study the nature and method of oversight and the composition and scope of authority of any such entity if found to be necessary.
SUMMARY OF TASK FORCE MEETINGS

The task force held its organizational meeting in December of 2007, and met several times over the ensuing months.  The task force toured the Central New Mexico Correctional Facility in Los Lunas and the New Mexico Women’s Correctional Facility in Grants.
Michele Deitch, a nationally recognized advocate for prison oversight, testified before the task force and accompanied the task force on its visit to the Los Lunas facility.
The task force also heard a presentation from Linda Freeman of the New Mexico Sentencing Commission concerning local jails in New Mexico.  Ms. Freeman conducts an annual survey of county jails and maintains relevant statistics.
OVERVIEW OF CORRECTIONALS FACILITIES IN NEW MEXICO
NEW MEXICO CORRECTIONS DEPARTMENT
The New Mexico Corrections Department is responsible for the incarceration of convicted felons remanded to it by the district courts.  Additionally, the probation and parole division supervises offenders on probation and former inmates on parole.  The governor appoints the secretary of the corrections department.
New Mexico has twelve prisons, six of which are operated directly by the state and six that are privately owned and operated under contract.  At any given time, approximately 6,500 inmates are incarcerated. This figure includes approximately 600 women  In addition, the probation and parole division supervises over 14,000 offenders who have been released into the community.

In fiscal year 2008, the department’s operating budget was $299.5 million.  The department employs 2,502 people in a variety of capacities.  The private prisons have an additional 732 employees.
CHILDERN YOUTH AND FAMILIES DEPARTMENT
The legislature created CYFD in 1992, combining child welfare and juvenile justice services under one agency.
CYFD facilities are operated by Juvenile Justice Services (JJS).  These facilities are the Youth Diagnostic and Development Center, the John Paul Taylor Center, and Camp Sierra Blanca. CYFD also operates “step-down” facilities in Carlsbad, in Eagle’s Nest, and two in Albuquerque.  Approximately 300 juvenile offenders are housed in these facilities. A children’s court judge may commit an offender to a one or two year sentence; youthful offenders are subject to commitment up to age 21.
CYFD focuses on bringing a rehabilitative model to the juvenile justice system.  The agency implemented a pilot project in April 2008 based on a model that concentrates on rehabilitation and regionalization, i.e., maintaining an offender’s ties with the family and community and involving both in rehabilitation efforts.  CYFD intends to take this model to all of its facilities and work with various communities to develop smaller, regional facilities throughout the state.

New Mexico has 16 local detention centers that are managed and staffed by the counties. The Youth and Families Services Division is responsible for certifying and licensing these facilities which have a total bed capacity of 301.  Occupancy ranges from four hours to long-term commitments.  CYFD certifies these detention centers and conducts quarterly reviews as well as an annual inspection for each facility.
The 2009 operating budget for JJS is $72.6 million. JJS has 849 employees. 

COUNTY AND MUNICIPAL JAILS
Twenty-nine of New Mexico’s thirty-three counties have detention facilities.  The four that do not, Harding, Mora, Torrance, and Union. contract with other counties for corrections services.
In 2007, eight counties, Bernalillo, Chaves, Curry, De Baca, Eddy, McKinley, Roosevelt, and Sandoval, had jail populations that exceeded their specified capacity.

As of June 30, 2007, New Mexico county detention facilities housed 8345 inmates.  That figure includes 1338 people being detained on immigration holds.  The total capacity of all county facilities is 8617 beds.  Significantly, eleven counties are currently planning to expand their facilities.  The average daily cost per inmate in county detention facilities is $59.57.

Twenty-four counties provide some sort of mental health or counseling services including individual counseling, group counseling, and anger management programs.  Seventeen counties make drug or alcohol treatment available to inmates.  Fifteen counties provide educational opportunities.
The average length of stay for a felony offender in a county jail is 176 days.  The highest median period of incarceration for both those under sentence and those yet to be sentenced is 224 days.
TASK FORCE RECOMMENDATIONS
Summary of recommendations:

· By a vote of 6 to 3, the task force recommends the creation of an independent oversight entity with “golden key access.”  Additionally, all members were in agreement that the entity should have only the power to report conditions and problems, but have no enforcement authority.  The task force considered to which agency such an entity should be attached, but makes no recommendation.
The task force considered all opinions and engaged in spirited discussions about New Mexico’s current prison conditions, the immediate and long-range consequences of increased criminal penalties, the number of convicted felons being held in county facilities, either under a “364 sentence” or awaiting trial or probation or parole revocation hearings, the treatment, educational, and rehabilitive opportunities available to inmates in various institutions, and the governor’s report that current conditions are much improved over past decades.
The task force recommends that the legislature create an independent oversight entity with what is known as “gold key access” i.e., twenty-four hour a day, unannounced, inspection privileges.  However, the task force also recommends that the entity act only as a reporting body and not one of enforcement.  The task force also strongly recommends that the entity have access to all facilities, state, county, and municipal, public or private.

The task force recognizes that currently the corrections department is fully accredited by peer review, however, in an effort to ensure all correctional facilities in New Mexico strive for best practices rather than minimum qualifications, the majority of the task force agrees that establishing an independent oversight entity would best be done in the current atmosphere of steadily declining incarceration and injury rates, rather than in a time of crisis.  It was also agreed that any enabling legislation limit the entity’s authority to the overall conditions of facilities and not concern itself with individual inmate’s complaints.

As for the details of such an entity, e.g., to whom it would report and how often, whether it would be a completely independent entity or attached to an existing agency, and in what branch of government, the task force could not reach a consensus.  The majority favored attaching the entity to the attorney general’s office, but the administrative office of the courts, and the sentencing commission were also suggested as possible “host” agencies.
Chairman Pederson characterized the task force’s recommendation with a comparison to the private sector: “The issue of internal versus external oversight is best analogized to that of internal bank auditors and external bank examiners.  Both perform similar functions and both may be quite professional in pointing out problems.  The genuine distinction is that of independence in being able to make unbiased recommendations.”
Conclusion
New Mexico’s prisons are experiencing the lowest population and the lowest incidences of violence in their history.  Great progress has been made towards improving housing conditions, inmate safety, and opportunities for treatment, education, and rehabilitation.  The task force applauds New Mexico’s dedication to the goal of providing safe and clean facilities for all classes of prisoners.  A lack of educational and rehabilitive programs in some facilities is of concern to the task force.  The recurring tension between state and local facilities as to where inmates should be housed and who is financially responsible for their care is an acute problem that will require a clear policy determination by the legislature.
Although a task force such as this cannot address all problems or proffer universal solutions, we are confident that the creation of some sort of oversight mechanism would be a positive step to insure against future problems that might lead to another crisis as was seen in 1980.
BIOGRAPHY: MICHELE DEITCH

(From http://www.utexas.edu/lbj/faculty/michele-deitch/)

Michele Deitch is an attorney with over 20 years of experience working on criminal justice policy issues with state and local government officials. She was recently named a 2005-06 Soros Senior Justice Fellow, one of only six such fellowships awarded nationally by the Open Society Institute of the Soros Foundation. Her areas of specialty within the criminal justice field include institutional conditions and management, prison and jail overcrowding, corrections law, prison privatization, sentencing reform, probation and parole, and alternatives to incarceration. She holds a J.D. from Harvard Law School, an M.Sc. in psychology (with a specialization in criminology) from Oxford University, and a B.A. from Amherst College.

Since 1993, Deitch has served as an independent consultant to state and local policy-makers and agency officials around the country on a wide range of corrections and sentencing issues. She also currently serves as Reporter to an American Bar Association task force that is drafting national standards on prison legal issues, and most of her current research focuses on the issues of prison oversight, accountability, and human rights. Deitch also currently serves as Contributing Editor to the Correctional Law Reporter, one of the country’s leading journals for correctional administrators and lawyers. Previously, she held some key positions with the Texas Legislature, including serving as General Counsel to the Texas Senate Criminal Justice Committee and as the Policy Director of the Texas Punishment Standards Commission. Working in those posts, she was involved with virtually every major criminal justice policy initiative considered by state officials in Texas in the early 1990s. During the late 1980s, Deitch was appointed by Judge William Wayne Justice as a monitor of conditions in the Texas prison system, as part of the landmark Ruiz prison reform lawsuit.

In 1990, Deitch was the Hart Visiting Fellow at the University of London (Queen Mary and Westfield College), where she did research, writing, and teaching on criminology and criminal justice. She has lectured on criminal justice subjects both nationally and internationally, has organized academic conferences, and has a host of publications in the field. She has also served on several boards, including serving as a member of the Amherst College Board of Trustees. She teaches a course on criminal justice policy at the LBJ School, and organized a conference entitled "Opening Up a Closed World: What Constitutes Effective Prison Oversight?" which was held at the LBJ School in April 2006.

SUMMARY OF DEITCH PRESENTATION
Systems of Accountability: An Overview

The twin goals of public transparency and accountability for the operation of safe prisons

Deitch began by clarifying that a discussion of prison oversight must begin with the recognition that oversight is not a goal in and of itself.  Instead, oversight should be thought of in terms of achieving the twin objectives of public transparency and accountability.

She indicated that effective prison management integrates both internal accountability measures and external scrutiny.  She believes that external scrutiny not only serves the twin goals of transparency and accountability but can also benefit prison administrators by providing objective feedback about their performance.  Therefore “oversight” is best explained as an “umbrella” concept.  “It encompasses a range of discrete functions, including regulation, audit, accreditation, reporting, investigation, and monitoring.”
Models of External Prison Oversight

She explained that through her research she found that while meaningful prison oversight mechanisms are rare in the United States, there are a handful of interesting models in other countries that  can provide guidance.


Independent Governmental Monitoring Bodies

Independent government monitoring bodies are defined as agencies that are separate and apart from the correctional agencies they inspect and monitor.  Examples include:

· British Prison Inspectorate

· European Committee for the Prevention of Torture and Inhuman or Degrading Treatment of Punishment (CPT)

· California Inspector General

· Inspector General of the United States Department of Justice

· Texas Commission on Jail Standards

· Board of Corrections, New York City, NY

· Office of Independent Review and Office of the Special Counsel, Los Angeles, CA

Special-Created Legislative Committees

Only the state of Ohio has a special committee set up for the purpose of conducting routine monitoring of conditions in prison facilities; The Ohio Correctional Institutions Inspections Committee includes a bipartisan set of legislators with full-time staff responsible for conducting inspections, issuing reports, and responding to prisoner complaints.


Ombudsmen

While many correctional agencies employ an ombudsman, the primary responsibility of an ombudsman is to review prisoner grievances but does little to enhance transparency.  An ombudsman does not look into criminal allegations and would refer cases to the appropriate law enforcement agency or entity within the prison.


Inspector General and Specialized Prosecution Units

Typically located within the agency structure, these units investigate criminal  allegations of wrong doing within the department and coordinate with external prosecutors.  While it is necessary for a correctional facility to have an internal investigation unit it does not substitute for an effective form of external scrutiny.


Non-Governmental Organizations

Non-governmental organizations like to think of themselves as a watchdog but do not have a formal oversight role.  These organizations have the ultimate level of independence because they fall completely outside the government structure and do not conduct routine inspections of prisons or jails unless there are problems.  The following are examples:

· Correctional Association of New York Prison Visiting Project

· The Pennsylvania Prison Society

· John Howard Association of Illinois


Lay Citizen Oversight Boards

England has established Independent Monitoring Boards (IMB) for each prison.  An IMB includes local volunteer citizens who provide a link as monitors and are the eyes and ears of the public.  As community members they link prisoners to opportunities upon release.

Maine is the only state that has a version of a lay citizen oversight board.  The more volunteers the more effective the oversight can be; however a citizen group should be trained and conflict of interests identified.  In addition, prisons in rural areas may not have the same ability to establish this type of oversight board.


Court Oversight

Court oversight is usually the last resort when serious constitutional violations exist, therefore is it helpful in remedying problems but not for prevention.  It is also usually very costly and the result of extreme situations.  Correctional facilities lose significant control over their agencies.

Essential Elements of Effective Prison Oversight

1. Must be independent of the correctional agency

2. Must have a mandate to conduct regular routine inspections

3. Must have “Gold Key” access

4.  Must be adequately resourced

5. Must have a duty to report

6. Must take a holistic approach to evaluating the treatment of prisoners

7. Must be a means of fulfilling both the investigative and monitoring functions

8. Must be required to fully cooperate and respond promptly and publicly

Conclusion

“Systems of accountability must be developed to ensure that prisoners are safe and being treated appropriately.  There must be effective internal accountability measures so that correctional administrators can better manage their facilities.  And there must be meaningful forms of external scrutiny, including routine monitoring of correctional facilities and investigation of prisoner complaints.”

THE NEW MEXICO CORRECTIONS DEPARTMENT’S RESPONSE TO THE 
PRISON OVERSIGHT TASK FORCE’S RECOMMENDATIONS OF OVERSIGHT
The Attorney General’s Prison Oversight task force has recently made recommendations that an oversight entity should be created to oversee correctional facilities operated or utilized by the New Mexico Corrections Department (NMCD), local detention facilities (jails), and juvenile detention facilities.  NMCD hereby provides this response to these recommendations as they pertain to NMCD prisons.

While oversight may intuitively sound like a good idea to some, the undisputed fact remains that there is absolutely no objective evidence that the recommended oversight is effective.  In other words, there is no evidenced-based proof or studies that demonstrate that such an oversight entity would be effective or meaningful.  Interestingly, many task force members and other citizens are focused, and rightfully so, on making sure that NMCD offers only those programs and treatments to its inmates and probationers/parolees that have been proven effective via evidence-based research.  It is perplexing to NMCD that there seems to be no comparable focus or concern about ensuring that an oversight entity would only be utilized for NMCD prisons if it has first been proven to be effective.
The task force’s recommendation for oversight also overlooks the fact that NMCD is already subject to a significant amount of consistent external oversight.  The American Correctional Association (ACA) already utilizes independent audit teams to audit NMCD prisons on a broad spectrum of standards. ACA sets national standards for the safe and effective operations of prisons, covering such areas as inmate housing, environmental conditions, program and service areas, inmate rights, prisoner rules and discipline, security and control, safety and emergency procedures, food service, sanitation and hygiene, classification, health care, library, counseling and substance abuse programs, mail/telephone/visiting, and administrative segregation.  NMCD’s current ACA accreditation for its private and public prisons indicates its full compliance with those standards.  NMCD must continue to submit to ACA independent audits in order to maintain this prestigious ACA accreditation.

Similarly, NMCD is also already independently audited and accredited by the National Commission on Correctional Health Care (NCCHC).  NCCHC sets national standards regarding the effective provision of inmate medical and mental health care.  NMCD’s current NCCHC accreditation for its public and private prisons indicates its full compliance with those standards as well.  NMCD must continue to submit to NCCHC independent audits in order to maintain this prestigious NCCHC accreditation.   

The Legislative Finance Committee (LFC), a permanent legislative committee, also has the statutory authority to audit or oversee the operation and management of NMCD and other state agencies.  As recently as 2007, the LFC audited NMCD’s operation and management of its prisons, and released its report in May 2007.  The report examined systemic areas within NMCD, including inmate population growth and health care, and recommended among other things that NMCD develop a ten year plan to address growth along with certain changes to the provision of inmate medical and mental health care.  NMCD has already responded to the report’s recommendations.  The LFC continues to provide an analyst to NMCD who oversees NMCD on effective budgetary practices and operations of its prisons and probation and parole offices.  Under New Mexico law, NMCD continues to be subject to subsequent yearly audits and oversight of its prison operations by the LFC.

The Courts, Corrections and Criminal Justice legislative committee (CCCJC), much like the LFC, also already provides oversight to NMCD’s prisons.   The CCCJC can and does address any prison issue that it chooses to address.  For example, within the past year, the committee held hearings regarding the alleged overcrowding at the New Mexico Women’s Correctional Facility and alleged staff sexual misconduct at the Camino Nuevo Correctional Center.

NMCD is also subject to oversight from several other independent public entities, including the Department of Health (regarding kitchen food temperature, food service standards, etc.), the State Auditor (who conducts yearly audits of financial transactions, including accounting, accounts payable, purchasing and budget), the State Fire Marshall (who inspects all prisons for compliance with all promulgated fire safety regulations), and the State Personnel Office (whose Quality Assurance Audit Team helps ensure NMCD’s compliance with all SPO rules and regulations).  

Significantly, NMCD is also overseen by the New Mexico judiciary (who hears and rules on lawsuits filed by inmates under New Mexico and federal law challenging their conditions of confinement), the surviving provisions of the Duran Consent Decree (which prohibits NMCD from double-celling inmates in the older prisons, and prohibits any inmate from being housed in a dayroom for more than 120 consecutive days), and the Inspection of Public Records Act (which requires NMCD to allow inspection and copying of all of its business records subject to certain limited exceptions).  Pursuant to the Prison Rape Elimination Act, the federal government will soon be promulgating a substantive and exhaustive set of standards that NMCD must comply with in order to avoid losing certain federal funding.  Additionally, NMCD works with and must respond to inmate or prison-related recommendations made by the Sex Offender Management Board, the New Mexico Sentencing Commission, the Sentencing Commission sentencing reform committee, and the Sentencing Commission legislative committee.   NMCD also consistently consults with ACA, the National Institute of Corrections (NIC) and the Association of State Correctional Administrators (ASCA) in order to adopt their best practices for the safe and secure operations of its prisons.

It is also important to remember that Secretary Williams has already given New Mexico Legislators “golden key” access to all public prisons.  Again, it is obvious that NMCD is already subject to a substantial amount of independent external oversight.  It is unlikely that the LFC, CCCJC, etc. are going to voluntarily relinquish their oversight powers over NMCD even if a separate oversight entity is created.  The creation of a separate prison oversight entity will therefore place NMCD in the difficult and often impossible position of trying to follow the guidelines or  recommendations issued by the LFC, CCCJC,  etc. even when those guidelines or recommendations conflict with or differ from those issued by any created oversight entity.  This conflicting environment would quickly become a political, media, administrative and legal nightmare for NMCD, and one in which NMCD will be heavily criticized by legislators and the public no matter what actions it takes regarding its prison operations.

The task force’s recommendation for oversight also overlooks the fact that NMCD is already subject to a significant amount of consistent internal oversight.  NMCD already employs contract monitors who monitor the operations of the private prisons to help ensure compliance with the operating procedures required by NMCD’s contracts with those prisons.  Both the private and public prisons have inmate grievance procedures in place that already mandate staff to examine and respond to complaints filed by inmates.  NMCD already employs quality assurance, fire safety, and safety and sanitation personnel in its public prisons to assess and oversee these critical areas.     

Several of the Prison Reform task force members have stated at task force meetings that the NMCD prison system is currently in good shape and will not fall apart if no oversight entity is created at this time.  These members essentially seem to be saying that the oversight entity would really be needed only if the next Secretary of Corrections or Administration discontinued the ACA accreditation process or became unresponsive to the public’s inquiries about prison operation or inmate welfare.  In other words, the task force seems to be taking the position that there is no current or immediate need for an oversight entity over NMCD prisons.  However, the Governor’s Prison Reform task force has recently made recommendations aimed at reducing NMCD prisoner recidivism rates by creating and improving programs and services provided before, during and after incarceration, and has indicated that their recommendations require immediate action and implementation.  With that in mind, it makes much more sense to have the New Mexico legislature focus on adequately funding the services and programs that are immediately needed to reduce prisoner recidivism rather than spending taxpayer money on the creation of an oversight entity that is not even currently needed.  

For these and other reasons, NMCD is compelled to take the position that any separate oversight entity created as a result of the Prison Oversight task force’s recommendations would unduly or unconstitutionally interfere with NMCD’s statutory duties, the Executive Branch’s powers and duties in general, and specifically the Governor’s authority and discretion in how he ultimately manages NMCD.  

THE NEW MEXICO ASSOCIATION OF COUNTIES RESPONSE

The New Mexico Association of Counties believes that there are important distinctions between the state corrections department, and county detention facilities. 

There is a material difference between these two systems.  Corrections is a centrally run system, in which convicted felons are housed for relatively long periods of time.  Detention facilities are not centrally operated and detainees are generally short term, and include persons who are not yet adjudicated, are awaiting trial and/or sentencing, or transport, etc.  

The Department of Corrections is a uniform system.  Detention facilities lack such uniformity.  Each facility is operated by its own county and there are no statewide standards.  

Additionally, NMAC has a standing position of opposition to unfunded mandates imposed by the federal or state government, and would therefore oppose any new mandates to county detention facilities, if they are not accompanied by adequate funding.
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